I. INTRODUCTION
In many new constitutional democracies, there is significant overlap between those who draft and interpret a constitution. Indeed, in the context of major democratic constitutional changes, those who help draft changes often are appointed to lead the court that is charged with interpreting the new constitutional text. This is true across a wide variety of different regions and contexts: it was the case in Hungary in 1989, in Indonesia from 1999 to 2002, in South Africa in the early 1990s and then again from 1995 to 1996, and to a lesser extent in Colombia in 1991.
This pattern of constitutional drafters as judges also has a long history in constitutional democracies across the world. In Austria, after designing a new model of judicial review -based on abstract, ex ante rather than concrete, ex post review -Hans Kelsen was appointed as a member of the world's first "Kelsenian court" -i.e., the Constitutional Court of Austria.
1 In Australia, the leading drafters of the 1901 Constitution were appointed as members of the first High Court of Australia. In fact, the Court was comprised solely of drafters for the first twenty years or so of its existence.
2 In other Commonwealth constitutional settings, such as Canada and New Zealand, the drafters of new rights charters have also at times played a role as interpreters of these same charters -as members of the nations' ultimate or intermediate courts of appeal.
3 Even the Americas have had prominent examples of drafter-judges playing a central role in constitutional interpretation, such as in Puerto Rico and, more recently, in Ecuador. 4 In the early years of the United States, while the central players at Philadelphia largely went on to occupy roles in the executive and legislative branches, 5 many justices had important roles in debates over the ratification of the Constitution. Even later United States justices have been involved in the adoption of formal and "informal" constitutional amendments.
6
This Article explores the phenomenon of constitutional drafters as judges as an important and, to a large extent, under-explored dimension of democratic constitutional practice. Studying the role of constitutional drafters as judges can shed valuable light on the nature of democratic constitutional design itself. Drafters who are partisans of a particular constitutional vision do not necessarily stop advancing that vision simply because they become judges or assume a different institutional role. The central role that drafter-judges have played in countries such as South Africa, Hungary, Indonesia, and Colombia, therefore, invites us to rethink our assumptions about the nature of constitutional design itself. It suggests that, rather than being a process that begins and ends with the drafting and adoption of a new constitutional text, it is a process that continues well beyond that, into the period in which a constitutional court interprets and applies that text, and which involves a complex mix of law and politics or legal drafting and interpretation.
An understanding of this process may itself help shed further light on the kinds of judges that are most likely to be effective agents of democratic constitutional change. At least until recently, constitutional courts in countries such as South Africa, Hungary, Indonesia, and Colombia have all played a central role in mediating a successful process of democratic constitutional transition. Drafter-judges have been prominent on these courts. Their contribution to the process of democratic constitutional transition thus seems worthy of further examination: while there seems to be nothing truly distinctive about their prior role as drafters that explains this success, they do seem to share a set of attributes as "lawyerpoliticians" -i.e., lawyers who have additional political relationships, skills, and commitments, compared to more traditional practicing lawyers or members of the ordinary (lower) court system. [Vol. 57:1 This Article suggests that during processes of democratic constitutional change or transition, the relational and professional attributes of lawyer-politicians may help contribute in a variety of ways to the successful building of the institutional capacity and legitimacy of a new court. Similarly, judges who share the substantive political commitments of a majority of drafters may help contribute to a process of successful constitutional change by ensuring the success of the substantive constitutional vision, or particular democratic project, that a majority of drafters seek to achieve in adopting (or substantially re-drafting) a new constitution.
7
This Article makes these arguments by drawing on case studies from South Africa, Indonesia, Colombia, and Hungary, with a particular focus on cases involving socio-economic rights and same-sex marriage. This focus reflects an attempt to draw on a "most similar cases" principle, whereby comparisons are drawn across jurisdictions with similar substantive constitutional commitments but also somewhat different experiences in terms of constitutional interpretation and drafting.
8 These are also all jurisdictions in which the existing comparative literature suggests that there has been some clear track record of constitutional design "success."
9 They are thus natural contexts in which to explore the question of whether there is anything distinctive about the identity of judges, as former drafters, which might increase their chances of acting as successful agents of democratic constitutional change.
At the same time, this Article points to two potential examples of constitutional design "failure": the dramatic rise and fall of the Constitutional Court of Russia as an actor in Russian constitutional politics in the 1990s, and the role of the Supreme Court of India in the 1950s and 1960s in defeating the social democratic aims of the majority of framers of the Indian Constitution. In both cases, this Article suggests, the relevant courts were comprised of judges who did not fit the description of true lawyer-politicians: In Russia, Valery Zorkin was insufficiently seasoned as a constitutional politician to recognize the dangers of continuing to expand the court's role in mediating the tension between the president and parliament. In India, most members of the Supreme Court had no demonstrated commitment to social democratic values.
10
This Article is divided into six parts. Part II explores the notion of what it means to be a "drafter" and a judge, and it provides examples of different kinds of drafter-judges. Part III explores the continuities in the role of two drafter-judges, Albie Sachs and Manuel José Cepeda-Espinosa, in the context of key constitutional guarantees in South Africa and Colombia, and the light this sheds on the nature of processes of constitutional drafting and interpretation. Part IV considers the implications of Part III for our understanding of the kinds of judges appointed to a constitutional court charged with carrying out a process of successful democratic constitutional change and, in particular, the importance of judges' certain political skills, relationships, and substantive commitments to a successful process of democratic constitutional design. It also notes the degree to which these characteristics may be shared by many, although not all, drafter-judges, as well as the degree to which they are not unique to such judges. Part V adds a note of caution to this understanding by exploring the potential dangers of an overly political approach to the judicial role of constitutional judges. It focuses in particular on examples from the United States and Russia, where constitutional judges arguably adopted an overly political approach in the early years of a court's operation, in ways that created clear institutional dangers for their respective courts. Part VI offers a brief conclusion focused on the value and lessons of studying drafter-judges as a phenomenon.
II. DRAFTERS AS JUDGES
Democratic constitutions are, by definition, the product of "many minds": if a constitution is adopted by a process that involves no real form of citizen participation, or no notion of democratic consent, we generally do not think that it is fully democratic in nature.
11 To be truly democratic, constitutions must not only provide for the institutions necessary for 10 . Note, however, that some scholars contest whether it is appropriate to include Russia in any study of democratic constitutional transition, on the basis that it never fully embarked on such a path. 12 they must also meet minimum procedural requirements for democracy or citizen consent in the process of self-government. This also implies that democratic constitutions almost always will be the product of a complex process involving a vast array of different actors.
The drafters of a democratic constitution, accordingly, will be many. In some sense, every citizen in a democracy will be a drafter of the constitution, at least if the constitution is adopted in their adult lifetime. They will play some indirect role in shaping constitutional meaning either by electing delegates to a constitutional assembly, which then has the responsibility for drafting the final text of the constitution, or by voting to accept or reject a constitutional draft or other representative drafting body produced by such an assembly. Many scholars also argue that the possibility of constitutional amendment under a democratic constitution means that all citizens play a role as "drafters" or agents who provide some degree of consent for the ongoing force of the constitution as the foundational document.
13 When we speak of constitutional "drafters," however, we generally think of a smaller subset of citizens who have played a more distinctive individual role in shaping the scope or language of a constitutional text.
14 This role may be more or less political, or legal or technical. Some of those involved in the constitutional drafting process will be leading political figures whose role is to bargain over the substance of key constitutional terms or compromises. Others will be involved only as advisors to these political figures -some in a political capacity, others in a more distinctly legal or technical capacity. There will clearly be a difference between drafters whose role it is to negotiate the basic terms of a constitutional agreement and those whose role it is to translate that agreement into concrete legal or constitutional language. Some drafters may play both roles, but otherwise, the background and experiences of the two sets of drafters will be quite different.
Constitutional drafters may also vary in the degree to which they are "insiders" versus "outsiders" in any formal process of constitutional drafting. Some drafters will have an official role in drafting, proposing, or adopting the constitutional text; others will play a more unofficial role by 14. Of course, within this category, there will also be important differences between countries as to the degree to which drafters are a narrow subset, or rather more or less co-extensive, of all political representatives in a polity at a given time. See infra note 251. lobbying or persuading those on the inside to adopt a particular approach to constitutional meaning. Some political figures or public intellectuals may occupy a middle position: they may not be directly elected or appointed to play a role in constitutional drafting but may still be consulted by official drafters in their own decisions about constitutional drafting. 15 The move toward greater public participation in constitution-making also will greatly increase the possibility that individuals will occupy this kind of informal drafting role: most modern democratic constitution-making involves not only a form of public election or ratification process but also a broader process of informal public consultation.
Similarly, drafters may play a role in influencing constitutional drafting that is more or less immediate in nature. Some drafters will be present in the room when the final text of the constitution is agreed upon or adopted; others only will have been present much earlier, when the basic ideas or principles endorsed by a particular party taking part in the constitutional negotiations are formulated. Some drafters may also have ongoing influence only by virtue of the fact that other, later drafters endorse or copy prior decisions they have made: formally, the constitution they helped draft may have been replaced or substantially amended, but if certain key drafting choices they made are carried over into a new constitution or set of provisions, they may still remain drafters in some important sense.
Equally, there may be quite different time frames in which drafters may play a role as judges. Some judges may be appointed prior to the completion of formal processes of constitutional design. 16 In this sense, they may be drafters of any formal constitutional provisions in only a provisional or inchoate sense. Others may be appointed immediately afterward or as part of the agreement leading to the adoption of the final constitutional text.
17 Others still may be appointed significantly later, long after the initial constitutional agreement leading to the creation of a new constitutional court or the conferral of a new and distinctive jurisdiction 18 If one includes informal acts of constitutional design in the definition of drafting, some judges may also assume the status of drafter-judges only after being appointed to a court: they may already be constitutional judges when they broker a new set of constitutional arrangements.
19
Drafting will also be a quite different exercise when it is conducted as part of a limited process of constitutional change or amendment rather than as a wholesale constitutional replacement or revision.
20 Thus, judges who are involved in the drafting of narrower sets of amendments may have a quite different background or sensibility from those who play a role in broader processes of constitutional change. The same contrast could be drawn between judges who participate in actual processes of constitutional change versus those who advise on or contribute to the drafting of proposed changes that ultimately fail to gain the necessary degree of support from democratic actors. Judges may still see themselves as "drafters" in this latter context, but from a broader perspective they may be understood as authors only of failed attempts at constitutional change. 21 Similarly, there will clearly be a difference between individuals who participate in formal processes of constitutional change, which necessarily involve the formulation of constitutional language designed to capture background political aims and understanding, and those who contribute to more informal processes of constitutional change, or constitutional "moments," which can often occur via more political channels.
22
Some drafters may also go on to play important roles as members of parliament or the executive, and thus play an important role as interpreters of the constitution in that context. 23 The task of interpreting a written constitution clearly is not limited to constitutional courts or judges, and thus in some sense any drafter who goes on to serve in government will play some role as a constitutional "judge." The focus of this Article, however, is on the idea of "judges" in a narrower, more institutionally limited sense, in part because one of this Article's aims is to consider whether there are particular kinds of judges who, if appointed to a court, are more likely to help the institution itself play a successful role in the process of democratic constitutional change or transition.
In their role as judges, drafters may also vary in the degree to which they act individually or collectively, as well as whether they are part of a court on which there are a number of judges with prior drafting experience. In some cases, a single judge may be able to draw on his or her insight or experience as a drafter to influence the approach of a constitutional court as a whole. This is particularly true where a drafterjudge is chief justice or president of a court, or has other claims to particular individual respect or authority.
24 But in many cases, it will take more than one judge to convince the majority of the court to adopt a particular approach, and thus, for judges' experience as drafters to play a meaningful role in constitutional interpretation, they must generally be part of a court in which there are a number of other judges with similar experiences.
25
No matter how one understands the idea of constitutional drafters, it is clear that in many new democracies, drafters have played a notable role as interpreters, as well as authors, of new constitutional provisions. 26 The examples of this are too numerous to list in a single article, and the following examples in no way purport to be comprehensive. But it is also notable that some of the leading examples of this phenomenon come from countries such as Hungary, Indonesia, Colombia, and South Africa, which -at least until recently -have been credited with some of the most 24 
27
In Hungary in 1989, the communist-controlled Parliament passed a range of constitutional amendments designed to pave the way for a transition to multiparty democracy and a market-based economy.
28 As part of the 1989 roundtable talks, the amendments in question also sought to capture the terms of the agreement reached between the (former communist) government and various opposition parties.
29 Among those who participated in those talks was Lazlo Sólyom, who became the president of the new Constitutional Court that was created as a result of one of those amendments. Sólyom was one of the lead negotiators at the talks for the Democratic Forum (MDF) -the opposition party that ultimately won forty-three percent of the vote in the first democratic elections held in 1990 and formed a center-right coalition government. individuals rapid and direct access to the Court in cases involving "fundamental rights" -and a range of new rights protections, including rights to education, housing, health, and social security. 32 Several future members of the Constitutional Court were also involved in this process: the most important member was Manuel José Cepeda-Espinosa, who would go on to become president of the Court. Cepeda-Espinosa was a key advisor to President Barco, the initiator of constitutional change in the late 1980s, and then to President Gaviria, who was president during the deliberations of the Constituent Assembly. As presidential advisor, Cepeda-Espinosa was responsible for preparing the draft of the new constitution that was submitted by Gaviria's government to the Constituent Assembly. Cepeda-Espinosa also represented the government in the Codification Commission, which was responsible for preparing the final draft of the Constitution that was later approved by the Assembly. As part of this process, Cepeda-Espinosa is also widely credited with helping design a number of key specific constitutional changes, including the creation of the tutela action.
33
In Indonesia, between 1999 and 2002, in response to a broad movement for democratic reformation ("reformasi"), the Indonesian People's Consultative Assembly (MPR) adopted four major constitutional amendments designed to achieve a transition from a system of de facto oneparty rule to a system of true multiparty democracy. 34 The relevant amendments introduced new procedures for the direct election of the president, vice president, and regional legislators;
35 reduced the power of the president by imposing formal term limits on the presidency and by removing the president's power to pass or even veto legislation;
36 and [Vol. 57:1 removed the formal role of the military in politics by repealing the provision that reserved seats in the Parliament for the military.
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Additionally, they introduced a range of new constitutional rights guarantees and created a new court with jurisdiction to hear a wide range of constitutional and electoral disputes.
38
One of the key advisors to the MPR in this process, Jimly Asshiddiqie, became the first chief justice of the newly created Constitutional Court.
39
Asshiddiqie had also previously served as an advisor to President Wahid, who was a key figure in the transition from authoritarian rule under President Soeharto, and a proponent of legal and democratic reform.
40
The third chief justice of the Court, Hamdan Zoelva, was a member of the MPR, representing the Islamic Crescent and Star Party, and was closely involved in the MPR ad hoc committee that was responsible for preparing the draft of the Third Amendment, including the provisions creating the Constitutional Court.
41 Another later member of the court, Justice Harjono, was a member of the MPR as a representative of the Indonesian Democratic Party of Struggle (PDIP) party. 42 The second chief justice, Mohammad Mahfud, was Minister of Defense and Minister of Justice and Human Rights under President Wahid, and thus integrally involved in the more political side of the relevant set of democratic reforms.
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In South Africa, the constitutional transition from apartheid occurred in two stages: First, via the adoption of an interim Constitution designed to reflect the results of a multiparty negotiating process (MPNP) and govern the transition to democracy in 1994. Second, via the adoption of a new Constitution adopted by a democratically elected Constituent Assembly in 1996. 44 The two stages of constitution-making were also connected through a novel procedure, which required that a newly created Constitutional Court of South Africa (CCSA) certify that the final Constitution was in conformity with thirty-four basic "constitutional principles" agreed to by parties to the MPNP and contained in the interim Constitution.
Several of the key architects of the 1993 Interim Constitution, and this broader two-stage constitutional process, also were appointed as original members of the CCSA. 45 The first president of the Court, Arthur Chaskalson, was a member of the Technical Committee on Constitutional Issues, which advised the negotiating council responsible for agreeing on the Interim Constitution at Kempton Park in 1993.
46 Scholars widely credit Chaskalson with having a major impact on the language of the 1993 Constitution.
47 Another member of this Committee was future Deputy
Chief Justice Dikgang Moseneke. 48 Future Justice Zac Yakoob was also a member of the Technical Committee on Fundamental Human Rights, which advised the MPNP on the Bill of Rights under the Interim Constitution.
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Several justices also had a history of involvement in the process of constitutional drafting on the African National Congress (ANC) side. Chaskalson was never a general member of the ANC, but he was part of the ANC Constitutional Committee.
50 Justice Albie Sachs and Chief Justice Pius Langa also served with Chaskalson on the Committee from 1990 to 1991.
51 That committee adopted a set of "Constitutional Guidelines for a Democratic South Africa" that served as the basis for negotiations by the ANC at the MPNP.
52 Sachs, in particular, is also widely credited with shaping ANC constitutional thinking in this and earlier contexts toward a view that embraced the adoption of a Bill of Rights that contained broad civil, political, and socio-economic rights; a commitment to non-racism, non-sexism, and gay rights; and a strong commitment to the rule of law.
53 Similarly, other future justices (e.g.,
Justice Laurie Ackermann

54
) were involved at an earlier stage of constitutional drafting as part of discussions with the ANC leadership, who were in exile, about a future democratic South African constitution.
Several later members of the CCSA were also involved in providing advice on the drafting of the 1996 Constitution. Of the seven-member panel of independent experts appointed to advise the Constitutional Assembly from 1995 to 1996, two were later appointed to the Constitutional Court: Justices Zac Yacoob and Johann van der Westhuizen.
55 Yacoob in particular provided advice on the substance of various federalism provisions, provisions involving local government and finance, and the chapter on fundamental rights. 56 Other justices, such as Pius Langa, played a role in advising the Assembly on the repeal or amendment of legislation that affected free political activity or that was racially discriminatory.
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The role of constitutional drafters as judges also has a much longer history in constitutional democracies worldwide. In Australia, all of the first five justices appointed to the High Court of Australia (HCA) were either involved in the process of drafting a federal constitution in the 1890s or served as delegates at the two federal constitutional conventions held in 1891 and from 1897 to 1898. Samuel Griffith, Australia's first Chief Justice, was an early member of the Federal Council that debated the idea of a federal union among various colonies in Australia; was a lead delegate representing Queensland at the 1891 Convention; and chaired the Convention's Constitutional Committee, which had the responsibility to produce a first draft of the Commonwealth Constitution.
58 Edmund Barton, a later Prime Minister of Australia and someone identified as "the acknowledged leader of the federal movement," was another original member of the High Court and represented New South Wales at both Conventions.
59 He played an important role in assisting Griffith in the work of the constitutional drafting committee in 1891, 60 and he was elected leader and chair of the drafting and constitutional committees at the 1897-1898 Convention.
61 Later, he played a central role in ensuring the ratification of the Constitution in New South Wales and the passage in London by the British Parliament of the Commonwealth of Australia Constitution Act. The third original member of the HCA, Richard O'Connor, was a delegate to the 1897-1898 Convention and a central member of the Constitutional Committee. He was second only to Barton in his influence on the Committee's work and a key advocate for the ratification of the Constitution in New South Wales.
62 Finally, the second set of justices appointed to the HCA in 1906, Sir Isaac Isaacs and Henry Higgins, were both leading delegates at the 1897-1898 Convention, although they were often in the minority on key constitutional questions. constitutional court, which had exclusive power to review the validity of legislation.
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Even in the Americas there is a long history of drafters playing a key role in the interpretation of certain constitutions. In Puerto Rico, José Trias Monge was a member of the 1951-1952 Constituent Assembly and played a key role in helping to draft the provisions of Article V of the Puerto Rican Constitution, which concerned the judiciary and judicial power. 71 Monge was appointed Chief Justice of the Supreme Court of Puerto Rico in 1974. Similarly, in Ecuador in 1998 to 1999, Nina Pacari, an indigenous rights lawyer and congresswoman, was a delegate to the National Assembly charged with amending the Ecuadorian Constitution. She played a central role in designing changes to the Constitution that were intended to give greater recognition to indigenous peoples.
72 In 2007, she was appointed to the Supreme Court of Ecuador.
73
In the United States, there was arguably less overlap between the key delegates at Philadelphia and the early members of the Supreme Court.
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Justices James Wilson and John Rutledge were both members of the Constitutional Convention in Philadelphia and members of the Committee of Detail, which prepared the first draft of the Constitution. 75 Wilson was also a signatory of the Declaration of Independence. However, before he could decide a case, Rutledge resigned from the Supreme Court to become 82 Later periods in U.S. history have followed a similar pattern: previously a member of President Lincoln's cabinet, Justice Salmon P. Chase was a leading advocate of the Reconstruction Amendments; 83 and as an advisor to President Franklin Roosevelt, Justice Felix Frankfurter played an important role in designing key pieces of the New Deal legislation, such as the Social Security Act, which scholars such as Bruce Ackerman argue are now key informal parts of the U.S. Constitutional settlement.
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III. DESIGN VERSUS INTERPRETATION?
Drafter-judges are not only a significant, and under-studied, part of the constitutional practice and history of many leading constitutional democracies. Studying drafters as judges also can offer a range of potentially valuable insights as to the nature of democratic constitutionmaking itself. Perhaps most importantly, attention to the role of such judges both before and after the enactment of a new democratic constitution (or set of amendments) can help draw attention to the important degree of continuity, as well as the disjuncture, between processes of constitutional design and interpretation.
Take two landmark decisions of drafter-judges in South Africa and Colombia, namely the judgment of Justice Sachs in Fourie 85 and the judgment of Justice Cepeda-Espinosa in the IDP Case. 86 In Fourie, Justice Sachs wrote for the CCSA in finding that it was inconsistent with the constitutional commitment to dignity and equality for the government to recognize opposite sex marriage while providing no similar form of practical or symbolic recognition for same-sex relationships.
87 A key part of the Court's reasoning was that the differential treatment of opposite and same-sex relationships in this context amounted to unfair discrimination on the grounds of sexual orientation, in breach of section 9(3) of the Constitution.
88 This language, in turn, was directly borrowed from language in section 8 of the 1993 Constitution. Sachs played a critical role in helping shape the 1993 Constitution through debates within the ANC about the extent to which commitments to non-racism would extend to other forms of discrimination.
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In the IDP Case, Cepeda-Espinosa wrote for Colombia's Constitutional Court in holding that the situation of the two to three million people internally displaced in Colombia, as a result of the longstanding conflict between the government and various guerrilla groups, constituted an "unconstitutional state of affairs."
90 The Court further ordered the government to remedy this state of affairs within one year by allocating "the required budget to ensure that displaced people's 91 In making this order, CepedaEspinosa also directly relied on the aggregation of 108 tutela writs from individual displaced families, a form of procedural mechanism which Cepeda-Espinosa himself was widely credited with having helped create.
92
There were also other important continuities between the actions taken by both Sachs and Cepeda-Espinosa, which went well beyond reliance on the formal provisions of the constitutional text that each judge helped shape as a drafter. Sachs, for example, showed a deep commitment to recognizing and promoting the dignity and equality of gays and lesbians in South Africa at all levels, both in his role as judge and drafter. Sachs was one of the earliest members of the ANC to join a gay pride parade during the apartheid era, 93 and his reasoning as a judge in Fourie showed deep sensitivity to both the symbolic importance of affirming gay and lesbian identity as well as the more practical dimension to same-sex marriage recognition.
94 As both a drafter and a judge, Sachs also showed a clear commitment to protecting the rights of both sexual and religious minorities: In various scholarly writings in the early 1990s, Sachs urged other members of the ANC to embrace the Bill of Rights as part of the transition to democracy.
95 He also argued that, while generally rejecting the claim by white leaders for recognition of various group rights, such a rights charter should give special protection to the right of minorities to "preserve and develop their cultural linguistic and spiritual heritage," or to maintain their "cultural, linguistic or religious identity in the face of pressure to adopt the ways of the majority."
96
In Fourie, Sachs was quite explicit in addressing the argument from religious groups that recognition of same-sex marriage violated their beliefs and traditions. While he ultimately rejected the relevance of such arguments to determining the meaning of unfair discrimination in this context, he expressly acknowledged the sincerity of the beliefs of religious objectors, noting that "in the open and democratic society contemplated by the Constitution there must be mutually respectful coexistence between secular and sacred" and that recognition of same-sex marriage by the state did not require religious organizations to celebrate same-sex marriage. Cepeda-Espinosa, in turn, showed explicit sensitivity in the IDP Case to the connection between narcotic-fueled violence and broader social and economic deprivation and inequality in Colombia. His opinion for the Court explicitly notes that "the internal armed conflict, especially the actions carried out by illegal armed groups," caused the situation of internally displaced persons (IDPs) but goes on to emphasize the duty that the Constitution imposes on the state to respond to this situation.
98 Off the bench, as a drafter and political advisor, Cepeda-Espinosa also consistently sought to connect the goals of constitutional equality and peace. He argued that part of the aim of the Constitution was to offer an "important space for political and civic participation, which [could] delegitimize the violence as a means to gain power" 99 and help increase social and economic inclusion, in ways that could then reduce the likelihood that poor Colombians would turn to illegal drug cultivation as a means of subsistence.
100 As an advisor to Presidents Barco and Garivia, Cepeda-Espinosa was also a key advocate of the idea that increased protection of individual rights could help address the problem of violence: in fact, as an advisor to Barco, Cepeda-Espinosa was widely credited with being the first to introduce the idea (via memorandum to Barco) that a referendum to amend the Constitution could provide "an institutional way out to the crisis of public order" that prevailed in Colombia in the 1980s.
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These specific connections can also potentially help draw our attention to deeper, more general connections between the process of constitutional design and interpretation. For one, it suggests that constitutional design often takes place across an extended timeframe, which begins but does not end with the drafting or adoption of a new constitutional text. Often, for more or less deliberate reasons, that text will contain silences that require filling by future judges, or general phrases that assume concrete meaning only when "implemented" by later judges.
102 The notion of "unfair discrimination," for instance, necessarily delegates to future judges and political leaders the task of developing standards for assessing questions of fairness; and the notion that the state is obliged to "guarantee the effectiveness of rights" or protect "life" and "dignity" requires judges to determine the concrete meaning of what is necessitated by notions of a "guarantee," or "protection," in the face of threats posed by third parties. When judges engage in processes of constitutional review under a new constitution, there is an important degree to which they are directly contributing to the process of constitution-making -not simply "interpretation." Constitutional design, in other words, is often a project that not only takes place over an extended time period; it is also a process that involves judges qua drafters, as well as legal interpreters.
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The work of individuals such as Sachs and Cepeda-Espinosa also helps highlight the degree to which processes of drafting and interpretation often both call for the exercise of legal and political forms of judgment. Often, we think of drafting as distinctly political in nature and interpretation as distinctly legal. The reality, however, is that both generally will involve the exercise of legal and political forms of judgment.
Take, for example, the drafting of section 9(3) of the South African (SA) Constitution and its predecessor, section 8(3) of the 1993 SA Constitution; the 1991 Colombian Constitution; and the decisions of Sachs and Cepeda-Espinosa in Fourie and the IDP Case. In deliberations over the equality clause in South Africa in 1992 to 1993, it became clear that a majority of the ANC leadership was willing to support some form of commitment to non-discrimination against gays and lesbians but not a commitment that ANC supporters would see as too broad or that would immediately require recognition of same-sex marriages.
104 In arguing for the inclusion of section 8(3), therefore, Sachs was arguably acting not only as a political advocate for equality but also as a legal interpreter who determined that the language of section 8(3) could be reconciled with the 103. Kelsen, perhaps the most famous of all drafter-judges, was quite explicit in making this argument in The Pure Theory of Law. See, e.g., HANS KELSEN, PURE THEORY OF LAW 234-35 (1934) (arguing that that the "two concepts" -of legal creation and interpretation -are in fact "not in absolute opposition to each other as assumed by traditional theory," and that every legal act "is at the same time the application of a higher norm and the creation of the lower norm," and that this is equally true for the act of judges as legal interpreters, as well as for legislators or constitution makers engaged in writing a new legislative or constitutional text).
104. qualified form of commitment to non-discrimination desired by the ANC leadership. 105 Similarly, in debates over the inclusion of various social rights under the 1991 Colombian Constitution, many economists expressed concern that such rights would undermine the ability of the government to pursue market-based economic reform.
106 President Garivia himself was also generally a center-right leader, seen as someone who supported such reforms. 107 In defending the inclusion of such rights in the 1991 Constitution, therefore, both Garivia and Cepeda-Espinosa, as Garivia's advisor, ultimately made an important political and legal judgment: a political judgment that such rights were likely to be necessary to preserve the support of the left for the process of constitutional reform, and a legal judgment that such rights would not prevent the government from pursuing necessary reforms. 108 Equally, in cases such as Fourie and the IDP Case, there were clear signs of political, as well as legal, judgment on the part of Justices Sachs and Cepeda-Espinosa. In Fourie, one of the key issues facing the court was the remedy it would choose in response to a finding of constitutional underinclusiveness in the common law definition of marriage. One possibility, endorsed by Justice O'Regan in dissent, was for the Court itself simply to "read in" same-sex marriage into the relevant common law and statutory framework.
109 Another was to suspend the legislative framework on marriage and allow the Parliament to amend the relevant framework so as to more adequately recognize same-sex relationships. Both options carried clear political risk: an immediate remedy would risk provoking a greater backlash against the Court's decision and alienate the National Assembly, and a delayed remedy would risk the National Assembly simply amending the law to recognize civil unions, rather than same-sex marriage, thereby perpetuating the second-class citizenship of gays and lesbians. Justice Sachs, however, adopted an ingenious compromise, which avoided both these dangers, by combining a delayed remedy with substantive reasoning that strongly indicated the impermissibility of the National Assembly VIRGINIA JOURNAL OF INTERNATIONAL LAW [Vol. 57:1 adopting a two-tier system for recognizing opposite and same-sex relationships.
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In the IDP Case, Justice Cepeda-Espinosa likewise showed clear sensitivity to the role and reputation of Congress. He emphasized the degree to which the legislature had already "overtly acknowledged" the seriousness of the violation of rights facing displaced people and had taken measures to address their condition, and he delayed the relevant remedy in the case, thus giving Congress the opportunity to adopt a legislative response on its own terms.
111 He also showed important political judgment in seeking to harness the work of non-governmental organizations (NGOs) as a source of legitimacy for the decision and as a tool for its future enforcement: the Court explicitly noted the factual findings of NGOs regarding the seriousness of the problems facing displaced persons, and in exercising its supervisory jurisdiction in respect of enforcement of the decision, the Court directly invited the participation of NGOs.
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While the government was initially reluctant to comply with the Court's ruling and the Court has had to retain an extremely active role in enforcement of its holding, the government ultimately allocated more than $450 million to a program designed to benefit IDPs.
113 Many observers also credit the Court's remedial strategy, and the role of NGOs in the enforcement of the court's decision, for this result.
114
Attention to the role played by various drafter-judges, in different contexts, thus not only helps draw our attention to the continuities between formal processes of constitutional drafting and interpretation; it also highlights the degree to which, on both sides of this divide, individuals are engaged in actions that involve forms of legal creativity and fidelity, and political as well as legal judgment. This understanding of the nature of processes of constitutional drafting and interpretation may itself also have implications for how democratic actors approach the question of judicial 110 appointment -or the kinds of judges that are most desirable as agents of democratic constitutional change or transition.
IV. CONSTITUTIONAL 'DESIGN' SUCCESS AND DRAFTER-JUDGES AS LAWYER-POLITICIANS
When constitutional design is understood in this way, it also becomes clear that there may be important continuities in the kinds of attributes necessary for individuals to engage in successful processes of constitutional drafting and "interpretation." There is no doubt, based on our existing constitutional understandings, that one of the requirements for successful constitutional interpretation by judges is that they take law and legal reasoning seriously and have both the skills and sensibility necessary to do so. But if judges are involved in a process that is also inherently creative and political, as well as legally constrained, something more may be required for judges to succeed in carrying out this role -i.e., a set of political skills and relationships, and a set of substantive political commitments that actually align with those of a majority of earlier constitutional drafters.
There is, of course, nothing inherent about being a "drafter" of a constitution that is necessary, or even sufficient, to ensure that an individual judge will have these attributes. Judges may have personal relationships with individual political leaders which predate, or are developed outside, any process of constitutional drafting, and which contribute to dynamics of trust or provide valuable information to drafters collectively about the likely political beliefs and attitudes of particular judges.
115 Some judges, prior to being appointed to a court, may also have a career as an activist or legal scholar, in which they express a public view on a range of politically sensitive questions. 116. In the United States, this is increasingly unlikely due to the barrier it would create to successful confirmation of a potential judicial nominee. But in many other constitutional democracies, this remains entirely plausible: either the process of judicial appointments does not create as many barriers to successful judicial appointment, or there is greater political consensus around the kinds of political values or understandings that make someone suitable for judicial appointment. See, e.g., South African Judge Speaks Out on Life with HIV, ABC (May 7, 2013), http://www.abc.net.au/radionational/programs/lawreport/judge-edwin-cameron/4672000 (discussing Edwin Cameron, who was a well-known HIV/AIDS and gay rights activist before his appointment to the CCSA); JIMLY ASSHIDDIQIE, GAGASAN KEDAULATAN RAKYAT DALAM In modern democratic constitutional settings, judges likewise will often be affiliated prior to appointment with particular political parties, or subfactions of parties, in ways that mean they have close relationships with leading political figures, without any form of involvement in formal processes of constitutional design. They also often will be required to endorse a distinctive set of constitutional and political commitments and objectives.
117 Some drafter-judges also may be drawn from a sub-faction within the broader drafting body that is clearly on the losing side of key constitutional questions.
118 If such a judge simply continues to adhere to that prior political view once on the bench, this is likely directly to contribute to undermining -rather than promoting -an overall approach to constitutional interpretation that aligns with the broad purposes of a majority of drafters. In some cases, the willingness of a judge to take this kind of "losers' view of history" may in fact directly undermine the perceived legitimacy and authority of a new court, consequently undermining its role in promoting democratic constitutional change.
119
At most, therefore, a judge's participation in a process of constitutional drafting may provide one additional reason why judges may have a mix of both legal and political relationships and skills, or political values that align, and are known to align, with those of a majority of democratic drafters. The process of being a drafter may provide one form of opportunity, among many, to develop relationships with other political leaders, or it may provide an opportunity to hone and refine an individual's political skills -although in many cases the individual's political skills may predate their selection as a drafter and may in fact be the reason for their selection.
For this reason, the category of "drafter-judge" may also have limited distinctive meaning in some settings: in some countries, there may be such a small pool of experienced lawyers that all suitably qualified lawyers are "drafted to draft" a new constitution and then to sit on a new constitutional court. There may be no real alternative set of candidates 118. In Australia, for instance, two of the five judges on the original HCA, Isaacs and Higgins, were also clearly from the "losing side" at the constitutional conventions. See supra notes 62-64.
119. Another possibility, of course, is that ventilating such disagreement publicly may promote a court's legitimacy, particularly in the face of disagreement within the public at large. available for appointment to a court and thus no real distinction between drafter-judges and other judges.
What is striking in particular, however, about the drafter-judges who have served on the constitutional courts of countries such as Hungary, Colombia, and South Africa is that in countries with a large pool of qualified lawyers, most of these judges have been individuals with exactly the kinds of relationships, skills, and commitments that align with the majority of democratic drafters. 120 Most of the drafter-judges who served on these courts had direct personal relationships with those responsible for the process of judicial appointment: In South Africa, Chaskalson had been Mandela's personal lawyer for three decades and part of Mandela's defense against capital charges at the Rivonia Treason trial in 1963-1964, and both he and Sachs worked closely with the ANC political leadership as part of the ANC constitutional committee.
121 Later drafter-judges, such as Yacoob and Van der Westhuizen, had also worked with other parts of the ANC leadership in the process of drafting the 1996 Constitution.
122 In Hungary, the first Prime Minister of Hungary post-1989 was József Antall, the MDF leader with whom Sólyom had worked closely during the roundtable talks. 123 In Colombia, President Gaviria, who Cepeda-Espinosa had advised during the process of constitutional reform in 1990-1991, openly campaigned for Cepeda-Espinosa's appointment by the Senate, 124 and in Indonesia, Asshiddiqie was nominated by both the President and the MPR, having served as an advisor to both.
125
They were also almost all judges with significant political skills. Some drafter-judges, such as Sólyom, later were elected to high political office.
126
Others, like Cepeda-Espinosa, served in a range of quasi-political roles, such as the role of ambassador, prior to appointment to the Court. Since the expiration of his term, Cepeda-Espinosa consistently has been consulted by the Colombian government to provide a range of political as well as legal advice. Almost all of these judges were also individuals with substantive political views, or values, in line with those of a majority, or at least a substantial faction or plurality, of drafters. In Hungary, five of the original judges appointed to the Court were agreed to by name as part of the roundtable negotiations, and Sólyom was among that list as a nominee of the MDF.
129 In Indonesia, Assidique enjoyed the support of both the President and the MPR, having served as an advisor to both. 130 And in South Africa, Langa, Sachs, and Yacoob were all members of the ANC when they were appointed to the CCSA, while Chaskalson and Van der Westhuizen had served as members of the ANC Constitutional Committee or as ANC representatives in the process of constitutional drafting.
131
In the cases analyzed above, it is also notable that many of the courts on which leading drafter-judges have served have in fact been perceived, at least at certain times, as extremely powerful, or "successful," in comparative terms. In Hungary, until 2011 when the Fidesz-led Government adopted a new Constitution, which significantly curbed the powers of the Court, the Constitutional Court was seen as one of the leading constitutional courts among democracies worldwide, with a reputation "for bold, principled decision-making."
132 At certain points, the Court was widely regarded as "perhaps the most activist constitutional court . . . in the world," but it also was broadly perceived as legitimate and effective in ensuring compliance with its decisions. 132. ROUX, supra note 45, at 68; see also Herman Schwartz, Eastern Europe's Constitutional Courts, 9 J. DEMOCRACY 100, 106 (1998) (agreeing that the Hungarian Constitutional Court "has been perhaps the boldest of all the new constitutional courts, particularly in the area of human rights including economic and social rights," and suggesting that "this may be in part due to the outstanding qualities of its first president, László Sólyom, who has become a major figure in the international constitutional community"). enjoyed significant popular support. 134 While clearly subject to criticism, and more recently a serious scandal involving corruption, 135 the Court also has generally enjoyed a strong reputation for independence and the capacity to ensure compliance with its decisions.
136
In Indonesia, prior to a scandal involving corruption in 2011, the Constitutional Court generally was seen to have made a "significant contribution to Indonesia's transformation from a conflict-ridden, politically unstable country into a consolidating democracy" 137 and to have "performed with professionalism and integrity unmatched by Indonesia's other judicial institutions, perhaps even in Indonesian legal history."
138 In South Africa, both internal and external observers have celebrated the Constitutional Court's role in the transition to a multiparty democracy. South African scholars such as Theunis Roux have recognized the Court's "remarkable effectiveness as a veto player in South African politics" and its role in "contributing to the quality of South African democracy." In this sense, the contribution of various drafter-judges to the successful process of democratic constitutional change, in countries such as South Africa, Hungary, Colombia, and Indonesia, may also be understood not so much as a contribution of such judges qua drafters but rather as individual judges with a clear mix of legal and political relationships, skills, and sensibilities.
A. Judges' Relationships, Skills, and Democratic Institution-Building
In the behavioral psychology literature, there is strong experimental evidence showing that people tend to be more altruistic, or cooperative, toward those they know than toward strangers.
143 This same dynamic also might carry over into a constitutional setting: judges might be more likely to "co-operate" with political actors they know than those with whom they have no prior relationship. For members of the executive or legislature, this could have a range of benefits: It could mean judges are less likely to question their good faith in assessing questions of legislative purpose or the appropriateness of certain judicial remedies.
144 It could mean judges are willing to show additional deference to political actors in certain contexts, thereby increasing the freedom for such actors to adopt their preferred policy choices, consistent with relevant constitutional constraints. Or it might mean that, in interpreting the text of the constitution or later statutes, judges will be more likely to adopt a "generous" or purposive approach, which attempts to give effect to the underlying aims and purposes of the drafters, rather than a narrower, more literal approach.
145
All of these benefits may also help increase the willingness of political elites to support the creation of a new constitutional court. In some contexts, there may be no need to create a new court as part of the transition to democracy. An existing court may have sufficient legitimacy to be entrusted with the interpretation of a new, or newly amended, democratic constitution and an entrenched jurisdiction to consider constitutional matters. Thus, the question facing drafters simply will be as to which judges to appoint to a court, not what jurisdiction to give such a court over constitutional matters. In other settings, however, there may be a much weaker tradition of constitutional judicial review or a lack of trust in the courts' capacity to exercise such functions -for example, because of the historical ties between judges and the outgoing regime, or because of a court's poor history of institutional independence and effectiveness. The creation of a new court, with the power and independence to exercise such review functions, will thus be critical to the task of democratic constitutional consolidation. The more that political elites trust particular leaders who made relevant judicial appointments, or more contingent circumstances or "accidental" dimensions to successful constitutional design. 144. The benefit of this, in turn, is that suggestions of bad faith may be quite costly for political actors in terms of broader public perception.
145. See Dixon, Constitution Drafting and Distrust, supra note 7, at 841.
judges -to exercise powers of constitutional review in a way that respects their own good faith, institutional responsibilities and strengths, or substantive political vision -the more likely they also are to support the creation of an institution of this kind. Take the creation of the South African Constitutional Court and the jurisdiction it was given by parties at the MPNP at Kempton Park to review the constitutionality of the final constitutional draft adopted by the members of the 1994 democratically elected Constituent Assembly. Initially, the key parties to constitutional negotiations, the ANC and National Party (NP), could not agree on the procedure by which a constitution for a newly democratic South Africa would be drafted: The NP wanted to ensure that the 1992 multiparty forum adopted a final constitution that could not readily be changed by a later black majority government. The ANC, on the other hand, insisted that a true commitment to democracy required that any new final constitution be adopted by a democratically elected body. This disagreement proved almost impossible to resolve until the parties agreed to a two-stage drafting process, according to which the MPNP was given responsibility for drafting only an interim constitution, while authority to draft a final constitution was given to a democratically elected constituent assembly. The two stages were connected by a requirement that the final constitution respect certain key "constitutional principles" agreed to under the interim constitution.
146 Without this compromise, it is unclear whether a negotiated transition to democracy could in fact have succeeded in South Africa, and a key part of this compromise was the idea that the Constitutional Court would be required to certify whether the constitutional principles requirement had been satisfied.
For both parties, an important part of their willingness to reach such a compromise was also arguably that they had significant trust in those likely to be appointed to a new constitutional court. For the ANC, the requirement under the 1993 Constitution that the president appoint six of the eleven members of the Court from a list submitted by the Judicial Services Commission ensured that at least some lawyers known to or trusted by the ANC leadership would be appointed to the court. 147 Many of the early judges actually appointed to the CCSA in fact had close personal relationships with the ANC political leadership. 149 For the NP, the 1993 Constitution required that four members of the Court be appointed from the sitting judiciary. Other than one black judge appointed in 1993 (Madela), all those eligible for appointment in this category had been appointed by the NP and were thus judges with whom the NP leadership had some form of an existing relationship.
150 Some, such as Richard Goldstone, had also developed a close working relationship with the NP leadership by conducting an important inquiry into "third force" violence in the transition to democracy.
151
"Co-operative" dynamics of this kind may also be reciprocal. The more judges show comity, deference, or generosity toward the political branches, the more likely it may be that the executive or Parliament itself will show reciprocal cooperation toward courts. Similarly, judges who have a personal relationship with members of the political branches of government may find that those branches are more willing to cooperate with the court than in situations where no such personal connections exist. Dynamics of this kind also will be extremely valuable to supporting and promoting the effectiveness of a new constitutional court. At a basic level, these dynamics will be necessary for ensuring that a court has access to the budget and infrastructure needed to exist as an institution and, beyond that, for ensuring that the executive cooperates with court procedures and complies with court orders.
Take the Indonesian and South African examples. In Indonesia, the third amendment to the Constitution provided for the creation of the Constitutional Court and gave the Court broad jurisdiction over most types of electoral dispute as well as a range of other constitutional matters. But the political branches were extremely slow in creating the infrastructure necessary for the Court to function. When the Court first started, it had no physical home, no place for non-Jakarta-based judges to stay, and no formal mechanism for accepting petitions. obstacles and ensure that the Court soon had access to the budget, staff, and buildings necessary to function successfully.
152
In South Africa, there was a much greater degree of political support for the Constitutional Court as an institution: many key ANC leaders, and particularly President Mandela himself, had a deep commitment to the rule of law, or the transition to a fully constitutional democracy, and saw the Court as playing a key part in that. 153 The Court also needed to be functioning, and perceived as legitimate for it to perform its role in certifying the 1996 Constitution. 154 There was still, however, significant doubt as to how effective the Court could be in promoting human rights and the rule of law against the backdrop of both a legacy of apartheid and the overwhelming success of the ANC at the first democratic elections.
155
One important ingredient in the early success of the CCSA was also arguably the degree of trust that existed between the Court and the first democratic government of South Africa. 156 As Theunis Roux has noted,
[T]hat the members of the Chaskalson Court had close personal and ideological ties to the ANC political elite must surely have made a difference to the ANC's inclination to attack. It is one thing to be told to amend a policy by a known ideological opponent, another beach to be told the same thing by a person who lost a limb in the course of a shared liberation trouble.
ones. As U.S. experience has shown, skills of this kind can be important to justices building a majority on a court and thus to promoting a particular view of constitutional meaning. 158 In a new democracy, such skills may be even more critical -they may be necessary to ensure compliance with court decisions or even to access the budget and infrastructure necessary for the court to function as an institution.
Judges such as Sólyom and Asshiddiqie, for instance, have engaged in a range of seemingly quite political strategies to increase support for the newly created constitutional courts on which they serve: they have moved to publish their opinions online, to televise their proceedings or otherwise open them to the media, and to provide brief summaries of key decisions designed for use by the media.
159 In some cases, they also have sought to engage directly with the media by holding press conferences designed to explain or defend particular court decisions. This is also a strategy observable in the approach of a number of other politically skilled constitutional judges in new or otherwise fragile democracies.
In Hungary, for instance, following the Constitutional Court's controversial decision in the Welfare Benefits Case in 1995, Sólyom gave a number of interviews to Hungarian magazines and newspapers defending the Court and the degree to which it was acting as "a guardian over basic rights and institutions" in the face of actions by the political branches involving "the use" of "rights and freedoms" as "tools . . . for their own interests."
160 Sólyom regularly made such comments in response to the Court's politically controversial decisions. 161 In Indonesia, soon after the Court was created, Asshiddiqie created a weekly program on national television and radio designed to explain the workings of the Constitutional Court and particular decisions of the Court.
162 Asshiddiqie also gave numerous press conferences following controversial decisions, such as the Communist Party Case allowing former communist party members to retain 
164
Another way in which these same constitutional judges have sought to increase compliance with their decisions has been to engage in direct negotiations with the executive in certain cases. In a more established democracy, this often would be seen as being in direct conflict with a commitment to the separation of powers. But in a newly democratic setting, quite different understandings may sometimes apply: a weak tradition of respect for court rulings, or the rule of law more generally, may mean that it is widely seen as necessary for a court to take active steps to ensure compliance with its decisions. Where judges are able to engage with the executive and persuade them to pay greater attention to a court's decision, this may also be seen as an important step toward promoting rather than undermining constitutional democracy and the rule of law. In Indonesia, for example, when the government continued to maintain a system of market-based fuel pricing, Asshiddiqie wrote to the president, reminding him of the Court's decision in the Oil and Natural Gas (Migas) Law Case and the fact that it prevented the government from adopting this new regulation. Asshiddiqie has also suggested that he sent numerous letters of this kind during his time in office but that, unlike the letter in this case, those letters did not become public.
165
B. Substantive Constitutional Success
Where judges have a clear commitment to a particular set of political values, this can also help promote the substantive success of various forms of democratic constitutional change. In most cases, democratic constitutional change is designed to operate at two levels: 1) transitioning from a system of limited or no elections to a system of free and fair elections based on multiparty competition, and 2) accomplishing certain substantive goals. For a constitution to achieve these goals, it is also necessary for courts to "interpret" the actual language of a written constitution in line with those goals.
166 Judges who share the substantive political values or commitments of a majority of drafters are distinctly more likely than other judges to adopt such an approach.
Consider the different experiences in South Africa and India in relation to the interpretation of the constitutional right to property -a guarantee that, in both countries, was clearly designed to balance 163 168 the CCSA considered legislation that allowed for the imposition of statutory liens on property for unpaid customs duties. The Court upheld this legislation as a valid and proportionate limitation on the right to property on the basis that it was a necessary means of ensuring payment of state duties and did not unduly affect the rights of third parties. In reaching this conclusion, the CCSA also gave express endorsement to the idea that property rights were inherently limited or weakened by competing rights and constitutional values under the 1993 Constitution. The CCSA reaffirmed this view in Port Elizabeth Municipality v. Various Occupiers, 169 a case involving the lawfulness of attempts to remove informal occupiers of land from their homes. The Court defined the right to property as designed to "protect existing private property rights as well as serv[e] the public interest," and further to "strik[e] a proportionate balance between these two functions."
170
In India, in contrast, in State of West Bengal v. Bela Banerjee, 171 a case involving West Bengal legislation designed to provide for the development of housing for immigrants (or refugees) from East Bengal, the Court emphatically rejected the argument that art. 31(2) of the Indian Constitution allowed the legislature to adopt a "flexible" approach to the level of compensation provided for a taking of property. 172 Contrary to the understanding of most Indian framers, the Court held that compensation in this context necessarily meant full market value or "full indemnification of the appropriated owner."
173
When the Indian Parliament attempted to reassert the original socialdemocratic vision of the Indian Constitution, the Supreme Court also responded via a series of decisions effectively defeating the substance of relevant constitutional amendments. 174 In State of Bihar v. Kameshwar Singh, 175 which was heard a year after the passage of the First Amendment, the Court held that the language of the amendment did not remove the requirement that, for a law to be validly enacted by a state legislature, it must serve a public purpose and provide compensation, nor did it remove the possibility of judicial review on these grounds. 176 Similarly, a decade later in Karimbil Kunhikoman v. State of Kerala, the Court held that the term "estate" in the First Amendment did not apply to interests, such as longterm tenancies, that fell short of a full proprietary interest.
177 Thus, the Court consistently invalidated a range of important land reform statutes as either failing to provide adequate compensation, or violating federalism or equality-based constraints.
There was, of course, a range of important differences between the two countries that contributed to these divergent outcomes, including differences in constitutional language. Over time, however, as the Indian Parliament passed a series of amendments designed to limit the scope of judicial review based on the right to property, the text of the Indian Constitution became even more specific than the 1993 and 1996 South African Constitution in seeking to ensure the validity of relevant economic redistribution measures. 178 Similarly, while political dynamics in India continued to favor a narrow interpretation of the right to property, in South Africa, the ANC itself shifted toward a more market-oriented (or strong rather than weak) approach to the right to property.
179
A clear difference between the two countries throughout the period, however, was in the kinds of judges appointed to the court in the early years of the new constitution's operation: In South Africa, all of the judges who decided First National Bank and Port Elizabeth were appointed by the ANC and had a long history of service to the ANC or ANC causes, and thus a demonstrated commitment to ANC political ideals regarding economic transformation. 180 In India, in contrast, all of the early justices appointed to the Supreme Court were practicing lawyers or lower-court [Vol In noting the important role played by various lawyer-politicians and in constructing the substantive jurisprudence and effectiveness of a new constitutional court, it is important to note the dangers of judges attempting to straddle the law/politics divide: some judges who attempt this role will end up being "politicians in robes" or, worse still, unskilled politicians in robes who end up undermining the perceived independence and legitimacy of a new constitutional court.
182
Judges who show a lack of basic respect for notions of judicial independence, or the separation of powers, potentially undermine basic commitments to the rule of law. They also put the institutional legitimacy of a constitutional court as a whole at risk by linking its prestige and legitimacy to the successful resolution of a particular political crisis. When the court succeeds in resolving a particular political crisis, its institutional prestige and legitimacy may increase as a result.
183 But where it fails to do so, often for reasons well beyond the control of individual judges, the court may suffer a dramatic loss in legitimacy from the perspective of key political factions or the public at large.
Dynamics of this kind can also render a court, as an institution, highly vulnerable to political attack: the more that the public at large perceives the court as partisan or political, the less likely the public will be to support the court in the face of attempts by the political branches to attack its independence or jurisdiction. Similarly, where judges overstep the bounds of true independence or impartiality, this can provide a pretext for action by political actors who wish to attack a court for other reasons. 183. See, e.g., Hendrianto, supra note 39, 226-27 (noting that Asshiddiqie attempted to play a role in resolving the conflict between the Supreme Court and the National Audit Agency).
184. Cf. Lane Scheppele, supra note 30, at 1848-49 (noting that where courts stay within the bounds of certain apparently legal functions, it is much harder for political elites to attack them, even when they disagree or dislike their decision, compared to when they engage in more explicit exercises of political power).
but soon reversed his position and became a strong supporter of the Federalist Party. He was appointed to the Supreme Court by President George Washington in 1796, and actively supported President John Adams and his attempt to resist the challenge posed by the emerging Republican Party led by (Vice President) Thomas Jefferson. 185 In 1798, the Federalist-controlled Congress passed the Alien and Sedition Acts, which allowed for the deportation of non-citizens in a wide variety of circumstances and made it a crime for American citizens to "print, utter, or publish . . . any false, scandalous, and malicious writing" about the Government. 186 The Act was ostensibly directed toward promoting national security, but in practice it was used to suppress political opposition to the Federalist Party and, to that extent, was clearly inconsistent with the First Amendment. Justice Chase, however, showed no sympathy for this concern and instead actively sought to enforce the Act against those alleged to have criticized President Adams. 187 In doing so, he also clearly overstepped the bounds of an independent legal role and assumed the role of a distinctly political advocate for the Federalist cause.
In the Cooper Case, an 1800 prosecution under the Act against a Pennsylvania newspaper publisher, Justice Chase told the jury that he viewed the defendant's conduct as "a gross attack on the President" and designed "to mislead the ignorant . . . and influence their votes at the next election." 188 In the Callender Case, involving a prosecution for libel against the writer of an article critical of Adams, Chase was alleged to have refused to admit evidence tending to prove that part of Callender's statements were true, to postpone the hearing to allow a material defense witness to appear, to excuse a juror who admitted having prejudged the defendant's guilt, or to allow Callender's counsel to make a range of certain arguments to the jury. 189 And in other cases, Chase was alleged to have attempted to persuade a grand jury to indict the printer of a newspaper.
190 [Vol. 57:1
While the resulting attempt to impeach Chase based on these and other incidents ultimately failed, 191 this attempt played an important role in defining informal understandings of judicial independence in the U.S.: following Chase's failed impeachment, most constitutional scholars agree, "no federal or state judge [c]ould conceivably conduct himself as Chase did prior to his impeachment trial" consistent with notions of judicial independence.
192 Equally, the modern understanding is that the House of Representatives and the Senate cannot remove a member of the U.S. Supreme Court simply because they disagree with particular rulings issued by the justice in his or her official capacity. If, however, impeachment had succeeded, the United States likely would have a quite different understanding of both judicial independence and the role of the Court: most scholars agree that Jefferson would have attempted to use the same procedure to remove Chief Justice Marshall from office.
193 This would have occurred only a year after the decision of the Supreme Court in Marbury v. Madison, 194 which determined the power of judicial review in respect of federal legislation. Had either impeachment attempt succeeded, the Court as a whole would almost certainly have played a much weaker, less central part in the definition and consolidation of constitutional government in the United States thereafter. No future Supreme Court would have taken the risk that, in asserting a bolder or more robust view of judicial power, they would face the same kind of impeachment proceedings.
Another potential example involves the role of Valery Zorkin as the first president of the Russian Constitutional Court. When Zorkin first intervened in broader Russian constitutional politics to try to broker a compromise between Parliament and President Yeltsin, he took actions that were highly political in nature: he threatened to impeach both the President and Prime Minister if they continued to escalate the emerging constitutional crisis, and he proposed roundtable talks between the parties, led by himself as chief moderator. 195 At the time, these actions were highly effective in creating a new political or constitutional settlement, and he was widely praised in Russia and overseas for his apparent judicial statesmanship.
196
However, the compromise he brokered soon began to unravel. A number of regions threatened not to conduct the proposed referendum and, in part because of this threat, the Speaker of Parliament withdrew his support for the proposed referendum. Yeltsin, on the other hand, still wanted the referendum to proceed. When Zorkin refused to continue his previous role as mediator between these two positions, or express active support for the prior referendum timing, Yeltsin accused him of "reneging on the plan that he himself had proposed."
197 When tensions further increased between the President and Speaker, Zorkin initially responded in quite orthodox terms: he authored an opinion for the Court striking down certain decrees of the speaker, which sought to limit the powers of the President.
198 Soon afterwards, however, President Yeltsin appeared on national television declaring a state of emergency and announcing that he would rule by decree until a referendum on April 25, 1993, and that in the meantime all decisions of the Constitutional Court would have no effect.
199 Zorkin, in turn, responded by acting in a manner that was overtly political. He joined the Speaker, Vice President, and Procurator-General at a press conference denouncing the President's actions and led the Court in delivering a decision finding the President's actions unconstitutionaleven prior to the President issuing any formal decree or receiving any formal complaint about its constitutionality.
200
Yeltsin's responded by launching a very direct attack, not only against Zorkin personally but also against the Court as an institution. 201 Yeltsin ordered that the Court's phone lines be cut, its security withdrawn, 202 and effectively forced Zorkin to resign from the presidency of the Court. The Court itself also narrowly survived a proposal to abolish it and transfer its jurisdiction to the Supreme Court, and only resumed sitting after a sixteenmonth hiatus.
203 Even then, the Court was generally seen to be much more limited in its capacity, or willingness, to police the boundaries of democratic politics in Russia. Zorkin is thus often seen as having not only drafting or ratification of the Constitution. Even when appointed to the Court by President Washington, he lacked any real proven history of successful constitutional negotiation or diplomacy. 208 
VI. CONCLUSION
The study of constitutional drafters as judges offers a range of insights about the nature of processes of democratic constitutional design: as a process that begins with the writing of a constitutional text but continues for many years after via processes of interpretation; and in ways that involve significant forms of legal creativity, fidelity, and political as well as legal judgment on the part of courts. In doing so, it also points scholars and practitioners of constitutional design to important insights about the kinds of judges who are best suited to act as agents of democratic constitutional change or transition -i.e., judges who have the kinds of political, as well as legal, skills and orientation to allow them to engage in constitutional design of this kind with appropriate skill and sensitivity.
It is, of course, ultimately quite contingent, and hard to predict, as to whether any particular judge will have these kinds of skills or orientation, and this applies as much to drafter-judges as to any other judge.
209
Involvement in the drafting process is is certainly neither necessary nor sufficient for an individual to have the relationships, skills, or substantive commitments that equip them to contribute to a process of democratic constitutional change. At most, the process of constitutional drafting offers certain opportunities for an individual to make connections, hone their skills, or demonstrate their commitments, in ways that may mean they are somewhat more likely than others to play this role.
In countries such as South Africa, Hungary, Indonesia, and Colombia, however, it is equally clear that key drafter-judges have in fact been the kinds of skilled, connected, and committed lawyer-politicians who are likely to contribute to building the legitimacy and effectiveness of the constitutional court on which they have served, and achieving various substantive democratic goals. The central role played by such judges in their respective countries' successful transition to constitutional democracy thus also invites us, as constitutional scholars and practitioners, to think more closely about the more general value of having this kind of legal statesman or woman on a new constitutional court, where he or she is engaged in the process of attempting to protect and promote constitutional democracy. 210 Of course, many constitutional theorists already know this about democratic constitutional change and institutional design. 211 Others may come to this realization in a variety of ways without the need to engage in a detailed study of the role of constitutional drafters as judges. Others might reach a similar conclusion, but starting from the opposite direction, namely by considering the role of judges as drafters or the way in which certain retired judges, or those who have formally held high judicial office, have played a role in the actual drafting of formal change. 212 For some observers, however, the conclusion may be reached directly via a study of constitutional drafters as judges.
The lessons to be drawn from a study of constitutional drafters as judges, therefore, may not ultimately be limited to insights gained as to the nature of the process of constitutional design itself. Rather, attention to these insights, together with the role played by such judges in various successful processes of democratic transition, may point to quite separate insights for democratic actors as to the virtues of appointing certain types of judges -individuals who bring to the judicial task a combination of legal and political skills, relationships, and sensibilities. Individuals who look a lot like drafter-judges, and who can thus help guide a court as it charts its path in a new democracy or democratic constitutional moment.
Cf. ANTHONY KRONMAN, THE LOST LAWYER: FAILING IDEAS OF THE LEGAL PROFESSION 3 (1993).
211. See, e.g., KELSEN, supra note 103; Scheppele, supra note 30 (arguing for the importance of constitutional court presidents as guardians of a constitution and as needing to exercise political as well as legal judgement in doing so -in part by deliberately avoiding overtly political rather than legal exercises of power).
212. See, e.g., Cepeda-Espinosa, supra note 33, at 547-58 n.49 (describing the role of a former Supreme Court Justice of Colombia in the 1991 drafting process).
